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Preservation of Principles of Procedure in Arbitration

(A Critique of the Judgment Made by Branch 206 of the Tehran General Civil
Court)

Hassan Kia'

Abstract:

The judgment of the Branch 265 of the Tehran General Civil Court
deserves to be praised due to its attention to the grounds for annulment
of arbitration award not explicitly mentioned in the law.

This judgment is accurate and correct where it considers protection of
the fundamental principles of civil procedure in arbitration to be
mandatory and where it points out the need for the arbitrator's award to
be justifiable and well-argued and considers non-compliance as
grounds to annul the arbitrator's award, and the fact that these matters
are among the rights of the people involved in arbitration, ignoring them
is against the regulations that are the source of the rights of the people
and therefore the right that the legislator has recognized for the people
is neglected and this is in accordance with Article 489 (1) of the Civil
Procedure Code.

So, the honorable judge has followed the right path both in finding the
relevant arguments and in adapting them to the law. However, from the
author's point of view, where the arbitrator has twice rendered the
award, the said judge who has considered it inconsistent with the
doctrine of functus officio, extending the aforementioned doctrine to
arbitration without its having been explicitly stated in the law, has not
taken the right path. The doctrine of functus officio, as it is applied in
court proceedings, does not apply to arbitration.

Moreover, since arbitration is based on the request of both parties it is
free from the restrictions that govern state court proceedings. For this
reason, the parties can even reject the arbitrator's award in whole or in
part by mutual agreement. Comparing judicial proceedings to
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arbitration and extending its provisions to the latter, specially without
the clarification of the legislator is a dubious position and from the
author’s perspective, unjustifiable.

KeyWords: rules of procedure, grounds not explicitly stated, functus
officio of the arbitrator, being justifiable, being well-argued.



