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Analysis of Joint and Several Liability of Accomplices to Crime of Theft
in Restitution of Property;

Judicial Precedent and Binding Precedent Decision No. 799 Rendered by the
Supreme Court No. 799 (October 6, 2020)

Abbas Mirshekari!
Shobeir Azadbakht?

Abstract

Theft is one of the most important crimes committed in Iran today. This crime,
depending on the case, may be committed by one or more people. Obviously,
one of the main and important sanctions of this crime is restitution of the stolen
property made by the thieves. In case that a number of individuals commit
theft in tandem, i.e. to cooperate to steal another individual’s property, the
main question is to what extent are these people liable for restitution of the
stolen property. Is their liability joint, i.e. each is responsible for the whole
property, or several, i.e. each is responsible for the particular amount of money
he or she has stolen. In judicial precedent there is much disagreement
concerning this question. The majority of courts, especially the high courts,
have strongly opposed joint liability of accomplices to theft. Of course, there
are also few judgments that do not agree with this approach, and this conflict
of opinion provided the necessary grounds for rendering the binding precedent
decision. According to the binding precedent decision No. 799, dated October
6, 2020, the liability of the accomplices to theft is several, meaning that they
are liable for the amount of money they have stolen, and in case it is not
possible to determine the amount of the property stolen, their lability is equal.
However, the said decision can be criticized. In fact, it appears that the liability
of'accomplices to theft is joint and several. In other words, a thief is a usurper,
and according to the rules of usurpation, the liability of usurpers is joint and
several.Of course, the imposition of joint liability does not indicate the final
determination of liability, rather, each thief is responsible for the amount of
money he has stolen, and if the amount of the property stolen by each thief
cannot be determined, their liability shall be equal. In any case, the purpose of
this article is to answer the above-mentioned question in an analytical-
descriptive way, taking into account judicial decisions, opinions expressed by
Islamic jurists and doctrine, with emphases on the mentioned binding
precedent decision.

Keywords: judicial precedent, usurper, joint liability, equal responsibility,
loss.
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