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' Bargaining power.

¥ Standard form contract.
¥ Fairness

¥ Good Faith

® Unreasonable conduct
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1. UNCITRAL Model Law on International Commercial Arbitration

" .UNIDROIT
¥ Principles of Commercial European Law (PECL)
¥ Draft Common Frame of Reference (DCFR)

® Convention on Contracts for the International Sale of Good (CISG)
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2 Articles 11.-3:301to 11.-3:109 of DCFR

3 Article 111.-1:103 of DCFR
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% Reliance Damages

7 Article 11.-3:302 of DCFR

8 Distance Contracts

° Article 11.-7:205 of DCFR (Misrepresentation)
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A Legal Study of Unequal Preliminary Negotiations in International Trade Contracts

Abstract

The principle of freedom of contract alone cannot guarantee justice and balance during the pre-
contractual period. This limitation arises because freedom of contract presupposes equal bargaining
power and full access to relevant information conditions rarely met in practice, especially in cross-border
transactions. Therefore, a revision of existing legal mechanisms to protect the weaker party is necessary.
In the laws of many countries, particularly European ones, the initial reactions to inequality in preliminary
negotiations emerged in the form of judicial interventions utilizing interpretive tools and general
principles of contract law at the level of international trade law. These early responses sought to address
situations where one party systematically exploits its informational or economic advantage over the other
before any binding agreement is concluded. By invoking concepts such as good faith, fairness, the
prohibition of abuse of economic dependence, and the duty to disclose accurate information,
jurisprudence sought to prevent the imposition of unfair terms during preliminary negotiations. These
principles act as corrective forces, restraining the dominant party from dictating contractual terms without
regard for the legitimate interests of the weaker counterparty. International instruments also have
mechanisms to control imposed terms by limiting contractual freedom. For instance, instruments like the
UNIDROIT Principles of International Commercial Contracts and the Principles of European Contract
Law incorporate provisions on pre-contractual duties, including liability for abrupt break-off of
negotiations and the obligation to negotiate in good faith. This research studies the phenomenon of
inequality in cross-border preliminary negotiations between professional merchants and endeavors to
examine this challenge within the framework of international trade contracts law. Professional merchants,
despite their commercial expertise, often face significant power imbalances due to disparities in access to
legal counsel, market intelligence, financial resources, or multinational corporate backing. In this regard,
not only are the causes and manifestations of inequality identified such as information asymmetry,
economic dependence, and procedural unfairness but its primary objective is to systematize and critically
evaluate the efficacy of the legal tools and conditions established in harmonized instruments of
international commercial contracts. These tools, intended to reduce or eliminate this inequality in the pre-
contractual period, are assessed for their practical implementation, jurisdictional variations, and remaining
shortcomings. Ultimately, the research aims to offer a structured critique and propose pathways for more
effective harmonized legal responses to pre-contractual inequality.

Keywords: Freedom of Contract, Good Faith, International Trade Contracts, Pre-Contractual Liability,
Preliminary Negotiations, Fairness.



